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OnJune 25, 1998, at the Fourth “Envi-
ronment for Europe” Ministerial Con-
ference in Aarhus, Denmark, 35 coun-
triesand the European Unionsigned the
new United Nations Economic Commis-
sion for Europe (UNECE)! Convention
on Access to Information, Public Partici-
pation in Decision-Making, and Access
to Justice in Environmental Matters
(generally known as the Aarhus Conven-
tion).2 Since then, six more countries
have acceded or become signatories and
four have ratified it. (See Box 1.) The
Convention aims to provide the public
and nongovernmental organizations
(NGOs) in UNECE countries with com-
mon tools and standards to monitor per-
formance and engage in environmental
decisions on issues ranging from nuclear
power to infrastructure development.

Over the last decade, policymakers and
scholars have paidincreasing attention
to how the changing relationship be-
tween the traditional nation-state and
new nonstate actors is influencing the
formation of transnational regimes for
environmental governance. To date,
however, most commentators have em-
phasized the impact of this power shift
on global institutions and policymaking,
while paying comparatively little atten-
tion to processes at the level of regional

institutions. Yet, regional institutions
often provide some of the mostinnova-
tive responses to the challenges
currently facing international environ-
mental governance.

Most multilateral environmental agree-
ments (MEASs) establish specific
environmental policies and aim to
achieve specific outcomes. One of the
most illustrative examples is the Kyoto
Protocol to the UN Framework Conven-
tion on Climate Change (UNFCCC),
which sets specific emission targets and
aspecified time frame for countries in-
cluded in Annex I of the UNFCCC. By
contrast, the Aarhus Convention follows
anumber of recent initiatives® inmulti-
lateral environmental-regime formation
by focusing on the process by which en-
vironmental decisions are made.

The Convention has three main compo-
nents or “pillars.” The first pillar sets
rules and requirements for governments
to disclose environmental and other
relevant information to the public. The
second pillar addresses issues related to
how the public and public interest groups
can participate in environmental
decisionmaking. The third pillar deals
with the right of the public and public
interestgroups to seek judicial remedy

for noncompliance by governmentsand
corporations within the legal obligations
established by the first two pillars.

This emphasis on process rather than
outcome provides an innovative model
of multilateral policymaking, which
promises to create a new operating en-
vironment for public agencies and the
corporate world. In addition, the Con-
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Box 1 Signatories and Parties (*)
to the Aarhus Convention

Albania Latvia

Armenia Liechtenstein

Austria Lithuania

Belarus Luxembourg

Belgium Macedonia*

Bulgaria Malta

Croatia Moldova*

Cyprus Monaco

Czech Republic  Netherlands

Denmark Norway

Estonia Poland

Finland Portugal

France Romania

Georgia Slovenia

Germany Spain

Greece Sweden

Hungary Switzerland

Iceland Turkmenistan*

Ireland Ukraine*

Italy United Kingdom

Kazakhstan European
Community
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vention integrates environmental pro-
tectionand governance norms. Thisin-
tegration is bound to benefit both the
environment and democratic gover-
nance. It promotes citizen involvement
as a key to combating environmental
mismanagement. Its principles of trans-
parency andaccountabilityare integral
to the meaningful practice of democratic
governance.*

The Convention furthermore takes the
first steps in promoting environmental
transparency and accountability norms
beyond the nation state. It establishes
common regional disclosure and partici-
pation standards as well as what could
be termed “horizontal accountability” by
governments and corporationsto NGOs
and citizens, irrespective of their “citi-
zenship, nationality, or domicile.”™

In this paper, we examine these innova-
tive elements and their implications for
environmental governance inan increas-
ingly interdependent world. We also re-
view the Environment for Europe pro-
cess that led to the Aarhus Convention
and the significant role NGOs played
within it. The final sections of this re-
port analyze the Convention’swider im-
plications for public domestic and inter-
national policy organizations, as well as
for financial institutions that support
activities affecting the environment.

WHEeRE Dip THE AARHUS
ConvenTioN ComE From?
The European governments first recog-
nized public participation in environ-
mental matters at the Regional Ministe-
rial Conference held in Bergen, Norway,
in May 1990. ¢ The Convention itself,
however, was inspired by the Environ-

ment for Europe process, initiated in
1991 by the governments of the UNECE
countries at the First Conference of the
Environmental Ministers at Dobric, the
Czech Republic. Initially established to
identify and develop pan-European
strategies for environmental reparation
and protection, the Environment for
Europe has evolved into an open-ended
forum for regional cooperation, informa-
tion-sharing, regional and national policy
development, and investment in the en-
vironment of the UNECE countries. Its
recommendations are negotiated be-
tween and implemented by govern-
ments, multilateral development banks
(MDBs), nongovernmental organiza-
tions, and, increasingly, the business
community.”

From the inception of the Environment
for Europe process, environmental min-
istersand other stakeholders recognized
the importance of public participation
and information disclosure in achieving
environmental objectives. At the Second
Conference of the Environmental Min-
isters held in Lucerne, Switzerland, in
1993, public participation in environ-
mental managementwas included as one
of the seven key elements in the Envi-
ronmental Program for Europe adopted
at this meeting. The Ministerial Decla-
ration, also adopted at this conference,
called for “the elaboration of proposals
by the UNECE for legal, regulatory, and
administrative mechanisms to promote
public participation in environmental
decision-making...."®

Following the Lucerne Conference de-
cision, a UNECE task force of govern-
ment and NGO representatives® was
charged with drafting guidelines and
suggesting toolsand mechanismsto pro-

mote public participation in environ-
mental decisionmaking.’ NGOs and
some governments, however, called for
astronger, binding commitmentto in-
stitutionalize public participation. In
response, the Third Conference of the
Ministers in Sofia, Bulgaria, in 1995 en-
dorsed the guidelines and recommended
that the UNECE countries draft and
agree upon a regional binding instru-
ment for public participation. The agree-
ment was signed at the Aarhus meeting
of June 1998. Thus, the process leading
to the Aarhus Convention spanned eight
years and four Ministerial Conferences.
(See Table 1.)

The Convention seems likely to enter
into force as planned by the end of 2000
or early in 2001 since 23 countries have
already indicated they intend to ratify
by the end of 2000. To prepare for imple-
mentation, the First Meeting of the Sig-
natories, held in Moldovain April 1999,
established task forces to address com-
pliance mechanisms, pollutant release
and transfer registers (PRTRs), and pub-
lic participation in procedures relating
to deliberate releases of genetically
modified organisms.* Asecond Meet-
ing of the Signatories will be held at
Dubrovnik, Croatia, in July 2000.

NGOs have also carved out astrong role
in the post-Aarhus process. The NGO
coalition structure, which had been used
so effectively during the Convention
negotiations, was reviewed and strength-
ened at a pan-European NGO confer-
ence held in advance of the Meeting of
Signatories. NGOs’ current priority is to
accelerate ratification by national parlia-
ments. NGOs are also actively partici-
pating in the follow-up task forces. For
instance, Friends of the Earth-England
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Table 1

Event Place and Year

Environment for Europe: Foraand Outcomes

Decisions Leading to the Convention

First Conference of the Dobric, 1991
Environmental Ministers

of the UNECE Countries

participation.

Reaches agreement on the scope and tasks of the UNECE Ministerial
conferences on environment. Decides to conduct an assessment of the state of
the Environment for Europe. Emphasizes the importance of public

Second Conference of the
Environmental Ministers
of the UNECE Countries

Lucerne, 1993

The Environmental Program for Europe (EPE) recognizes the role of public
participation and the need to ensure transparency of information and decisions.
The UNECE starts work on Guidelines on Public Participation.

Third Ministerial Sofia, 1995 Acknowledges the Guidelines. Decides that a Convention for Public
Conference Participation should be considered.

“Environment for

Europe”

Fourth Ministerial Aarhus, 1998
Conference
“Environment for

Europe™

Adopts the Convention on Access to Information, Public Participation in
Decision-Making, and Access to Justice in Environmental Matters.

Note: * The Third and Fourth Ministerial Conferences had many other important outcomes as well. For instance,
the Third Ministerial Conference at Sofiaincluded the adoption of the Environmenta Program for Europe, a
long-term program for sustainable development (Sofia 1995), adoption of the Pan-European Biological and
Landscape Strategy, and the creation of atask force for the phase out of leaded petrol and the release of “Europe's
Environment: The Dobric Assessment,” a comprehensive report on the state of the European environment prepared
by the European Environmental Agency (Sofia 1995). The Fourth Ministerial Conference at Aarhus, for instance,
adopted the European Energy Charter and dividedthe Task Force into two—for CEE and NIS—to reflect different
needs associated with preparing some countries for accession to the EU and the growing divergence of CEE and
NIS. For more information, see <http:/Avww.unece.org/env> Europe’ s Environment: The Dobric Assessment.
European Environmental Agency. 1995. The Environmental Action Programme for Central and Eastern Europe
Revised Final Draft of Document Endorsed by the Ministerial Conference. Lucerne, Switzerland, April 28-30,
1993. Environment for Europe Third Ministerial Conference, Sofia, October 23-25, 1995. Conference

Proceedings

and the Regional Environmental Cen-
ter (REC) for Central and Eastern Eu-
rope are planning to supportthe PRTR
task force with researchonreportingand
dissemination laws in signatory nations
implementing PRTR protocols.’? The
REC and the U.S.-based Environmen-
tal Law Institute have also developed a
UNECE guide to support governments
in their implementation of the Conven-
tion. NGOs in many of the countries that
did not sign the Aarhus Convention are
actively working to align national legis-

lation so that their governments will ul-
timately accede.®

How Does THE AARHUS
CoNVENTION PROMOTE
PARTICIPATION?

The Aarhus Convention transposes Prin-
ciple 10 of the Rio Declaration on Envi-
ronmentand Developmentintoalegally
binding international agreement. (See
Box 2.) Itendorses three principles or
pillars of public involvement in environ-

mental management: access to informa-
tion, participation in decisionmaking,
and access to judicial remedy.

Public access to environmental informa-
tion. The Convention defines responsi-
bilities for governments at all levels to
disclose environmental information to
the public (Articles 4 and 5). Its first sec-
tion specifies the kinds of information
that should be made public as well as
the channels and regularity of disclosure.
Information that should be easily avail-
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Box 2

Rio_Declaration_On_Envirmt.html)

Rio Declaration on Environmental Development

Principle 10. Environmental issues are best handled with the participation of all con-
cerned citizens, at the relevant level. At the national level, each individual shall have
appropriate access to information concerning the environment that is held by public
authorities, including information on hazardous materials and activities in their commu-
nities, and the opportunity to participate in decision-making processes. States shall fa-
cilitate and encourage public awareness and participation by making information widely
available. Effective access to judicial and administrative proceedings, including redress
and remedy, shall be provided. (http://www.accessexellence.org/AB/IE/

able includes data regarding the state of
the environment, planned or operational
policies and measures, international con-
ventions and other relevant documen-
tation, institutional mandates, as well as
information on institutional perfor-
mance. This section also stipulates that
governments should institute PRTRs or
other inventories and registers. It re-
quires establishing systems to ensure in-
formation flows to the public. Such sys-
tems should include publicly accessible
lists and files and electronic databases

Annex |

Box 3

products);

Iomm

transfer).

along with points of contact at relevant
agencies.

Public participation in environmental
decision-making. The second pillar of the
Aarhus Convention sets rules for public
involvement in three kinds of decisions.
First, decisions regarding specific devel-
opment activities, described in its Annex
I (see Box 3), are subject to public re-
view and consultation (Article 6). Second,
public plans, programs, and policies that
relate to the environment—for example,

Annex | lists the activities requiring procedures for public participation. An example of the sectors in which such activities are subject to
public participation includes the following:

A Energy sector (e.g., mineral oil and gas refiners, nuclear and thermal power stations);

B. Production and processing of metals (e.g., installations for the processing of metal ore and steel);

C. Mineral industry (e.g., cement and asbestos installations);

D. Chemical industry (e.g., awide variety of installations for organic and inorganic chemicals; fertilizers, and health

Waste management (e.g., incinerators, landfills);
Waste-water treatment plants with a capacity exceeding 150,000 population equivalent;

Infrastructure (e.g., railways, roads, inland waterways, ports, and overhead electrical power lines);

Extraction of minerals and water (e.g., groundwater extraction, water transfer, oil and natural gas extraction and

national environmental action programs
or waste management policies—should
undergo public consultation (Article 7).
Third, amore limited right to publicand
NGO involvement is established with
regard to decisions about executive regu-
lations and generally applicable legally
binding instruments, contained in actual
legislation or agreements (e.g., rulesgov-
erning Environmental Impact Assess-
ments) (Article 8). In essence, this pillar
establishes a framework that requires
public authorities at regional, national,
and subnational levels to ensure repre-
sentation of competing interests in
decisionmaking, with the underlying as-
sumption that participation will render
decisions fair to all parties.

Access to judicial remedy. The third pil-
lar of the Aarhus Convention gives indi-
viduals and NGOs the ability to seek
recourse when public authorities or
corporations do not comply with the
Aarhusobligations (Article 9). It defines
who can seek justice in a court of law or
other impartial body, and in what types
of cases. NGOs are explicitly included
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under the definitions of “the public” and
“the public concerned” set out in Article
2, Sections 4 and 5 of the Convention,
although their standing will ultimately
depend upon “the criteria, if any, laid
down in national law.” ** This pillar al-
lows the public and NGOs to seek jus-
tice for nonperformance of public au-
thoritiesand noncompliance of private
persons, whether individuals or corpo-
rations. It mandates the establishment
of procedures that are fair, equitable,
timely, and not prohibitively expensive.
Although the first two pillars create an
enabling environment for public partici-
pation, the third gives individuals and
public interest organizations the capac-
ity to enforce and actively seek protec-
tion of their rights to information and
input to decisions.

WHAT ARE THE
ImpLICcATIONS OF THE
AArRHUS CONVENTION?

The Role of NGOs in
Multilateral Policymaking
Traditionally, direct participation in
multilateral policymaking processes has
been confined exclusively to govern-
ments, despite the increasing influence
of nonstate actors.*® Such influence has
been exerted through the use of a paral-
lel approach, whereby NGOs hold con-
ferences to coincide with official nego-
tiations, maintain close contacts with
government representatives, develop al-
ternative policy positions, provide infor-
mation and analysis, and cooperate with
each other through the formation of
transnational issue-based networks and
coalitions. As a rule, however, NGOs
have been excluded from the immedi-
ate negotiations or the actual drafting of
theagreements.

In the Aarhus process, by contrast,
NGOs played a central role in drafting
the Convention. Although voting rights
remained formally confined to govern-
mental representatives, NGOs in prac-
tice participated fully in negotiationsand
drafting. Environmental NGOs negoti-
ated the Convention with the UNECE
governments in two ways. They partici-
pated in the intergovernmental working
group set up for the negotiations and the
Committee on Environmental Policy—
which approved the draft text before
transmitting it to the Ministers for final
adoption. They also participated in small
drafting or advisory groups set up dur-
ing the negotiations where many of the
difficult details were resolved. NGOs
were even represented in the Friends of
the Secretariat group, which helped the
UNECE Secretariat prepare the first
informal draft that launched the nego-
tiations. Thus, NGOs no longer operated
in parallel fashion to official negotia-
tions; for much of the process, they as-
sumed the practical status of full and
equal partners.

Although NGOs and other nonstate
stakeholders have been full participants
in several other international fora for
environmental policymaking, including
the World Commission on Dams and the
Forestry Stewardship Council, the
Aarhus process marks the first time they
played acentral role in creating alegally
binding international treaty. With its
provisions and standards, this treaty, in
turn, opens up domestic and interna-
tional public policymaking for public
scrutiny and participation. Therefore,
both the drafting and negotiation pro-
cess and the provisions of the Aarhus
Convention indicate states’ increasing
recognition of NGOs'’ right to participate

in international policymaking. The
Aarhus process offers a new model for
the formation of multilateral public
policy, within which public interest
groups are directly involved in drafting
and negotiating international law.

NGOs are likely to have a similarly
prominent role inimplementation and
follow-up. This role will come into play
if the Second Meeting of the Signato-
ries scheduled for Dubrovnik, Croatia,
inJuly 2000 agrees to proposals on com-
pliance mechanisms presented at the
London Task Force in November 1999,
The proposals forsee representation of
NGOs at the Convention’s independent
compliance review mechanism.

NGO direct involvement in the
Convention’s preparation and future
implementation raise two broader ques-
tions. First, what particular conditions
or factors permitted this more direct role
of NGOs in international policymaking?
Second, were the public interest groups
involved in the Aarhus Convention ac-
countable to a constituency?

The expanded level of NGO involvement
in the Convention, and the overall En-
vironment for Europe process, derived
in large part from the wider political
currents underway in Central and East-
ern Europe (CEE) and—to some ex-
tent—in the Newly Independent States
(NIS) inthe late eightiesand early nine-
ties. (See Box4.)

The democratization of Central and
Eastern Europe both made an all-Euro-
pean dialogue and decisions on environ-
ment possible and ensured a prominent
role for NGOs within it. Given the ex-
istence of comparable trends toward de-
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mocratization elsewhere, the increased
level of NGO participation found at
Aarhusis likely to be paralleled in mul-
tilateral policymaking in other parts of
the world.

Turning to the question of NGO ac-
countability: it is clear that the NGOs
directly involved in the Convention’s
drafting and negotiations represented a
special interest and were not formally
accountable to the public through tradi-
tional political mechanisms. They did,
however, create a broad horizontal coa-
lition that brought together awide range
of international, national, and local
NGOs and their networks. This coalition
established national and cross-border
consultation processes, exchanged infor-
mation, provided input to the
Convention’s drafts, and coordinated
strategy. While some of the coalition
members took the lead in drafting and
negotiating, others were active in provid-
ing technical input, raising public aware-

Box 4

ness, and implementing advocacy strat-
egies targeting their governments. In
addition, in-country roundtables and
other country-based initiatives kept the
general public and more distant NGOs
informed of the process.

In its nonhierarchical, network-based
organizational structure and lack of for-
mal representative mechanisms, the
NGO coalition that mobilized around
Aarhus bore little institutional resem-
blance to a state. Rather, the coalition’s
mode of operation resembled that of a
global corporate network. Itwas private,
worked across borders, was driven by a
common goal, and was composed of co-
operating rather than competing units.
Its components had different functional
responsibilities; transferred information,
expertise, and knowledge; and mobilized
organizational resources in pursuit of a
specific shared task, all of which are
characteristic of the global corporate
network.’” Naturally, the NGO coalition

differed fromaglobal corporate network
inits mission and objectives: it was mo-
tivated by public interest rather than
private profit. Its global corporate net-
work-like mode of operation, neverthe-
less, allowed it to form a broad,
transnational constituency without fol-
lowing traditional political processesto
ensure accountability. Given that tradi-
tional processes of democratic represen-
tation function indirectly, ifatall, in the
context of multilateral policymaking,
NGO participation permitted agreater
degree of public involvement and ac-
countability of the principal actors in the
Aarhus process than would have been
possible had negotiations been confined
to state officialsalone.

National Systems for
Disclosure, Participation,

and Justice in

Environmental Matters

The Aarhus Convention’s primary objec-
tive is to strengthen national systems for

Political Democratization in Central and Eastern Europe and the New Independent States

In the late eighties, NGOs formed part of the opposition in CEE and NIS, serving as channels for political dissent and catalysts for
democratic change. In three countries, Bulgaria, Czechoslovakia, and Hungary, environmental issues and the NGOs organized around
them played a crucial role in driving the general process of democratization.

In the early 1990s, many leading environmental NGO leaders entered the executive and legislative branches of government. This gave
environmental NGOs and their leaders an unprecedented degree of influence on formal political structures. Many officials in newly
elected governments, when the Environment for Europe process started in the early 1990s, either came from, or had close links with, the
environmental movement.

The influence of environmental NGOs within their domestic political arenas in CEE was further enhanced by the support they received
from Western Europe and the United States and their ties with their Western European and US counterparts, who already had a track
record of influence on public authorities. Thus, the strong position of environmental NGOs in their domestic political arenas and their
close links with the CEE governments of the early 1990s legitimized their participation in the Environment for Europe process, its
Ministerial Conferences, task forces, senior officials’ meetings, working groups, and other bodies.

This situation is a striking example of the dynamics by which the formation of domestic and international norms are becoming increasingly
intertwined.
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public participation in environmental
decisionmaking. Signatory nations are
required to realign their legal and regu-
latory frameworksto conformto Conven-
tion requirements. Its provisions affect
public agencies, national frameworks,
practices for disclosure of information,
participation in decisions on develop-
ment, and access to legal recourse by the
public and environmental NGOs. As a
signatory to the Convention, the Euro-
pean Union has also committed itself to
ensuring that its member countries ad-
here to the Convention requirements. 8

The standards of disclosure, participa-
tion, and legal recourse set by the Con-
vention are far from perfect. Indeed, a
number of signatory countries have ex-
isting standards thatin certain areasare
stronger than the Convention’s provi-
sions. An assessment of current trends
and practices in the Europeanand NIS
countries of the UNECE region sug-
gests, however, that even the most “pro-
gressive” UNECE member states will
have to revise their environmental re-
gimes in order to comply with the com-
prehensive standards set by all three pil-
lars of the Aarhus Convention.'® The
Convention will not prevent individual
parties from maintaining or introducing
disclosure, participation or justice norms
higher or more stringent than its re-
quirements. In short, the Convention
will significantly raise the minimum ac-
ceptable standards for environmental
accountability, participation, and access
to judicial remedy across the region.

Matching the Geographies of
Governance and Economy
Economic globalization is changing the
way that societies and economies work

and relate to each other. An integrated,
cross-border economic geography is
emerging, as firms realign their trans-
border operations in what is essentially a
microeconomic process. The transfer of
tangible and intangible goods by corpo-
rate networks is no longer contained
withinpolitical borders. Asaresult, eco-
nomic globalization challenges the abil-
ity of governments to regulate and moni-
tor corporate activities and implement
public policy within their borders.?® The
test therefore is to resolve the tension
between this transnational, largely
microeconomic, process and the politi-
cal or border-contained geography of
public policy and government. Failure
to address this challenge will further
undermine the ability to enforce rules
to protect the public good and limit the
access of weaker social groups to com-
mon-pool resources.

The Convention suggests a new gover-
nance paradigm to bridge cross-border
economic activities and their local im-
pacts on resources and the environment.
This model provides a framework for
local responses that use existing politi-
cal geographies and yet are not con-
tained by it. In addition, the model
establishes what may be termed horizon-
tal accountability across borders by
setting common transparency and par-
ticipation norms and standards “without
discrimination as to citizenship, nation-
ality, or domicile and, in the case of a
legal person, without discrimination as
towhereithasitsregistered seat oran
effective center of its activities.”*

As aresult of the Convention, citizens
and organizations in Country A can ac-
cess information and monitor perfor-

mance of public and private entities in
Country B. These common standards
ignore the national identity of individu-
als and entities. They are designed to
work atamicro-level and thus effectively
match the pattern of economic global-
ization. The common participation and
disclosure standards established by the
Convention allow NGOs and individual
citizens to track the performance of
transnational economicactors irrespec-
tive of where they operate or their coun-
try ofincorporation. This feature should
strengthen the enforcement capacity of
Parties to the Convention and motivate
corporationsto achieve early compliance
with environmental standards in the
countries of operation. With the mobi-
lization of local actors across borders, the
Convention promises a regional gover-
nance response to the increasingly
transnational, yet microeconomic, pro-
cesses of economic globalization at work
within the UNECE region.

Changing the Operating
Environment for Investment
with Environmental Impacts
The Aarhus Convention also creates a
framework for agreement on the public
good between the financiers of devel-
opment and the local populations or
publicinterest groups. By establishing
the principle and specifying the process
of participation in investment deci-
sions??, the Convention allows local
populations and public interest groups
to incorporate their perception of pub-
licgood in developmentand investment
choices. Thus, it changes the operating
environment for private investors and
public credit agencies. In particular, the
Convention should lead to tighter dis-
closurerulesgoverning the activities of
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multilateral development banks (MBDs)
and export credit agencies (ECAS) as na-
tional public bodies, as well as other
multigovernmental organizations and
processes.

a. Public Credit Agencies

The provisions of the Aarhus Convention
are to be carried out by public authori-
ties. The latter include the following:
governments at regional, national, or
other levels; natural or legal persons per-
forming publicadministrative functions;
and regional economic integration orga-
nizations.? Obviously, the Convention’s
rules apply to the ministries of environ-
ment and other government agencies
dealing with environmental issues, infor-
mation, permits, and other functions di-
rectly related to the environment. How-
ever, other government agencies are also
obliged to implement the Convention’s
provisions.

In this context, the Aarhus Convention
appliesto export creditagencies (ECASs)
and ministries of finance or other agen-
ciesin UNECE countriesinso far asthey
finance, insure, or guarantee projectsin-
volving activities listed in Annex I to the
Aarhus Convention.?* The signatory
countries include home countries (i.e.,
countrieswhere ECAs guarantee private
credit) as well as credit recipient coun-
tries, where export credits and invest-
ment insurance guarantees issued by
ECAs are, almost without exception, un-
derwritten by sovereign guarantees is-
sued by the importing country.? Thus,
within the UNECE region, the Aarhus
Convention’s provisions should apply to
projects with an environmental impact
underwritten by the ECAs and other
public agencies of any signatory coun-

try.

b. Multilateral Development
Banks

All Central and Eastern European coun-
tries, along with the NIS, receive loans
from three MDBs: the World Bank, the
European Bank for Reconstruction and
Development (EBRD), and the Euro-
pean Investment Bank (EIB). The com-
bined portfolios of these organizations
in the region totaled US$24.9 billionin
1996.% (SeeChart1.)

Since 1996, the portfolios of the three
MDBs have increased significantly. In
1997 alone, the World Bank’s investment
in these countries totaled more than
US$5 billion.?” As of December 1998,
EBRD had committed more than US$15
billion (12 billion ECU), most of which
was in private sector equity financing.®
These commitments are either public
debt or underwritten by sovereign guar-
antees by the CEE and NIS recipient
governments when they apply for pri-
vate financing. A significant portion of
these capital flows is for environmental
infrastructure or in sectors listed in An-
nex | of the Aarhus Convention. World
Bank lending is also allocated for pro-
grams and plans for the environment.
Once the Convention is ratified and en-
ters into force, these transactions should
fall under its rules, requiring public au-
thorities in CEE and NIS signatory
countries to disclose information and
implement public review procedures.

The World Bank and EBRD are already
actively involved in the Environment for
Europe process. In addition to financ-
ing environmental priorities identified
under the Environment for Europe
umbrella, these institutions host the
Project Preparation Committee—a
framework that the Second Environ-

mentfor Europe Ministerial Conference
established to help identify, prepare, and
implement investment projects in Cen-
tral and Eastern Europe and the former
Soviet Union.® These two banks should
encourage recipient governments to
implement the Aarhus Convention’s
requirements related to their loans,
especially where they involve policies,
programs, or investments that affect the
environment, environmental infrastruc-
ture, or sectors listed in Annex 1. Imple-
mentation of the Aarhus Convention’s
rulesand provisions will actually support
and operationalize the World Bank’s
stated objective to strengthen recipient
countries’ “ownership” of development
assistance by involving NGOs and the
public inborrower countries in project
and portfolio decisions.®

The European Investment Bank isa dif-
ferentkind ofamultilateral development
bank. It is the European Union’s (EU)
financial institution, whose task is to con-
tribute to integration and the objectives
ofthe EU.* EIB's disclosure policiesand
environmental performance are cur-
rently under attack by NGOs, especially
NGOs in Central and Eastern Europe,
where the bank is increasingly involved.
EIB management’s position, on the other
hand, is thatitis fully responsible to the
governments that own it. %

The EU and its bodies are no doubt
evolving regional public institutions. The
future ratification of the Convention by
the EU and its member states should
have profound implications for the EIB
disclosure and participation policies that
will have to integrate the standards of
the Convention. First, as a public body
of parties (i.e., the EU and the govern-
mentswho ownitand constitute its man-
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agement bodies®), EIB should imple-
ment the Convention’s provision. Sec-
ond, the EIB increasingly operates in
accession countries who are also signa-
toriesand are planning to ratify the Con-
vention. Thus, its investment in environ-
mental infrastructure, projects listed in
Annex I, or environmental programs and
plans should be subject to public over-
sight and participation both in the EU
and in CEE recipient countries.

Influencing Disclosure

Policies of International
Organizations

Not only the portfolios of MDBs are
likely to be affected by the implementa-
tion of the Aarhus Convention in the
UNECE region. Their institutional dis-
closure policies may also be influenced.
The signatories to the Aarhus Conven-
tion have committed to “promote the ap-
plication of the principles of this Con-
vention ininternational environmental
decision-making processes and within
the framework of international organi-
zations in matters relating to the envi-
ronment.”® Signatories to the Aarhus
Convention play a key role in the World

Bank and EBRD, and they own the EIB.
For instance, Western European coun-
triesare major shareholders of the World
Bank. The EBRD was established with
financing from countries in Western Eu-
rope, all of which are signatories to the
Convention. As previously mentioned,
EIB is a body of the European Union.
Although disclosure policies and stan-
dards of these institutions differ, most
of them clearly fail to meet the Conven-
tion requirements.® With their commit-
ment to promote the Aarhus principles
in international organizations in matters
relating to the environment, the signa-
tories should be expected to influence
MDB disclosure standards, policies, and
practices, and in the case of EIB - re-
form them.

UNECE member states frequently play
aleadingrole in decisionmaking foraand
organizations that either directly address
environmental issues (e.g., the Confer-
ences of the Parties under the UN
Framework Convention on Climate
Change) or profoundly affect the envi-
ronment, such as the World Trade Or-
ganization. The Aarhus Convention will
provide governments and civil society in

these states with a tool for promoting
disclosure and participation policies by
international organizations. Moreover,
international institutions with better dis-
closure policies can be used as models
to refute claims that the principles of
transparency and accountability are ap-
propriate only for domestic
decisionmaking.®

NEXT STEPS

The Aarhus Convention has the poten-
tial to become a powerful instrument for
promoting public participation in
decisionmaking in the UNECE area.
Three major challenges remain if the
Convention is to fulfill this promise.
First, NGOs based in UNECE countries
whose governments refused tosign the
Convention, most prominently Russia
and the United States, must promote its
concepts domestically in order to build
political momentum for their countries’
accession. Second, signatory govern-
ments must align their national frame-
works and, most importantly, their in-
stitutional infrastructure to ensure that
the Convention’s provisions become ef-
fective. Third, such regional institutions
asthe EIB, the European Commission,
and other bodies of the European Union
should revise and adjust their disclosure
policiesand participation mechanismsin
order to comply with the Convention’s
requirements.

Given the short time since the
Convention’s signature, itis too early to
assess progress toward implementation
and enforcement. Because the Conven-
tion has not yet entered into force, it has
not fully established a permanent sec-
retariat nor agreed upon compliance
mechanisms.*
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In both the established democraciesand
the post-socialist nations, the environ-
mental NGOs, which were instrumen-
tal in formulating the Convention, will
be central to the task of implementation.
In Western Europe, these NGOs must
keep building momentum for reformin
a climate where many governments tend
to view the Environment for Europe
process as no more thana“learning ex-
ercise for Central and Eastern European
countries”® with little relevance for
their own environmental regimes. In the
post-socialist countries, despite the far-
reaching political and legal reforms of
the past decade, neither state officials
nor citizen groups have adequate expe-
rience in ensuring that decisions made
by state and private actors are subject
to public oversight.* Here, throughcon-
tinuing advocacy, litigation, and educa-
tion, local NGOs must play a vital role
in ensuring not only that the Aarhus
Convention is implemented within for-
mal legal and administrative structures,
but also that citizens can take advantage
ofitsprovisions.

At the same time, the Convention’s rel-
evance should not be seen as restricted
only to the European and Eurasian re-
gion. Despite its potential to match eco-
nomic and political geographies and pro-
vide a tool for local populations and
NGOs to influence an increasingly glo-
bally driven economic development, the
Convention can only have limited impact
as long as its scope remains confined to
the UNECE region. Only if its principles
are adopted and implemented at a
global scale can they overcome the limi-
tations of the political geography in
monitoring the environmental impacts
of corporate activity across borders.

A number of developments in other re-
gions of the world indicate that govern-
mentsand policymakers are aware of the
need toimplement the Aarhus principles
of public participation and accountabil-
ity. For instance, the Organization of
American States endorsed an Inter-
American Strategy for the Promotion of
Public Participation in Sustainable De-
velopment Decision-Making at its meet-
ing in Mexico City in September 1999.%
Similarly, at a meeting in Botswana in
December 1998, policymakers, legal ex-
perts, and environmental information
specialists from six Southern African
countries stressed the importance of ac-
cess to information in the African con-
text.®

The European experience suggests,
however, that NGOs must be actively
committed if such declarations are to
produce more than statements of
goodwill and general intent. Similar
efforts by NGOs, in cooperation with
supportive governments, to
operationalize these concepts and cre-
ate common standards of participation,
accountability, and disclosure are nec-
essary in other parts of the world. Such
efforts promise the creation of acom-
mon operational environment for na-
tional and international public and
private actors, a broadening of the dis-
closure policies of national and inter-
national publicinstitutions, and the in-
tegration of investment decisions with
public environmental concerns.
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NOTES

1. UNECE is a regional organization of the
United Nations founded in 1947 to
promote “economic dialogue and
cooperation” among the countries of
Western Europe, Central and Eastern
Europe, the United States and Canada,
Turkey, Israel, and the former Soviet
Union (including the Central Asian
Republics). It works in partnership with
the European Union, which is also a
signatory to the Aarhus Convention. (See
<http://www.unece.org/oes/
history.htm>.)

2. Convention on Access to Information,
Public Participation, and Access to
Justice in Environmental Matters. (See
<http://www.unece.org/env/europe/
ppconven.htm>.)

3. Examples of recent process-oriented
environmental regimes include the
International Organization for
Standardization’s 1SO 14000 Series
promulgated in 1996, which establishes
voluntary standards for sound environ-
mental management practices within
private industry (See <http://www.iso.ch/
9000e/9k14ke.htm>); or the Helsinki
Convention on the Transboundary
Effects of Industrial Accidents signed by
26 UNECE countries and the European
Community in 1992, which establishes
rules for international cooperation and
information sharing. (See <http://
www.unece.org/env/teia/english/
text.htm>.)
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The World Resources Institute provides information, ideas,
and solutions to global environmental problems. Our mission
is to move human society to live in ways that protect Earth’s
environment for currentand future generations.
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